The regulation of transnational employment in the European Union operates at the crossroads between private international law and internal market rules. The private international law rules are currently laid down in the Rome I Regulation. This regulation is complemented by the Posted Workers Directive, a directive based on the competences of the EU in the field of free movement of services. The current contribution first describes the rules which determine the law applicable to the employment contract under Article 8 Rome I Regulation and the way these rules are interpreted by the CJEU before critically analysing these rules and the reasoning that seems to lie behind the court's interpretation (section 2). The law applying to the contract is, however, only of limited relevance for the protection of posted workers. This is due inter alia to the mandatory application of certain rules of the country to which the workers are posted, even if a different law governs their contract. This application of host state law is based on Article 9 Rome I Regulation in conjunction with the Posted Workers Directive. Section 3 describes the content of these rules and the -to some extent still undecided -interaction between the Rome I Regulation and the PWD. The conclusion will be that there is an uneasy match between the interests informing private international law and the interests of the internal market, which is not likely to be resolved in the near future.
Introduction
The regulation of labour migration is one of the key aspects of sovereignty. Though not uncontested from a philosophical point of view, modern states tend to consider themselves exclusively competent to regulate incoming labour migration. 1 To a lesser extent, states also may feel the need to regulate outgoing labour migration. 2 Such regulation may serve different goals: all at the same time and to a different extent, depending on the socio-economic circumstances. 3 Generally, states will want to control the influx and outflow of workers in order to prevent disbalances on the labour market and social unrest. This concern may relate purely to the numbers of outgoing or incoming workers, e.g. when emigration countries try to prevent a brain drain. But also the conditions under which the internationally mobile workforce is employed, are part of state regulation in some way.
The regulation of employment conditions in migration law may impact on the type of workers eligible for migration, e.g. restrict the influx to workers earning above a certain threshold wage, but this type of regulation is also meant to ensure a certain measure of protection to the migrant workers themselves on the one hand and prevent differences in employment conditions between local workers and migrants disrupting the local labour market on the other. However, when migration law starts regulating employment conditions, it enters a field also occupied by the rules of private international law.
In the EU, labour migration is part of the internal market. Both permanent migration and temporary posting of workers in the context of the cross-border provision of services are protected freedoms under the Treaty on the Functioning of the EU. This means inter alia that administrative controls on migration are abolished, which has also removed the protective function of migration law. The task to protect mobile workers as well as local labour markets against social dumping is delegated almost exclusively to the rules on applicable For a succinct description of the goals of the Singapore regulation of incoming labour migration see <www. mom. gov. sg/ Documents/ foreignmanpower/ EFMA/ EFMA -Executive -summary. pdf>.
law. 4 In this chapter I will discuss these rules, in particular Articles 8 and 9 of the Rome I Regulation, and the interpretation given to these articles in the case law of the Court of Justice of the EU (CJEU). The private international law rules in turn will be put into the context of the internal market, in particular the rules on the free provision of services and the specification thereof in the Posted Workers Directive (PWD). 5 Due to this particular perspective, the discussion will focus on the law of the place of work: to what extent is private international law instrumental in guaranteeing a level playing field. The concluding paragraph will summarise the main points of tension both within and between the two systems.
2 The Law Applicable to Individual Employment Contracts under the Rome I Regulation
Articles 3 and 8 of the Rome I Regulation:
Content of the Provisions The Rome I Regulation applies in all Member States of the EU with the exception of Denmark. 6 Courts of the Member States will apply the regulation to all international employment contracts concluded as from 17 December 2009. 7 According to Article 2 the regulation has universal application, which means it will apply even when the conflict-of-law rules contained therein declare the law of a non-Member State to be applicable to the contract. The Rome I Regulation is based on party autonomy. According to Article 3 the parties to a contract may designate the law applicable to the contract themselves. This chosen law will be the law governing the contract -the lex causae. The regulation does not contain any requirement as to the link between the law chosen and the parties to the contract: it is perfectly legitimate to choose a non-interest third country's law as the law applying to an international contract. The regulation does however contain some restrictions in case the contract is not truly international and/or only has links with EU Member States. In the latter case, the choice by the parties for the law of a non-EU state cannot prejudice the application of mandatory rules of EU law applicable to the case at hand. 8 More restrictions are imposed in case of so-called 'weaker party' contracts. For individual employment contracts and consumer contracts a specific protection technique is used, which ensures that the weaker party can only profit from a choice of law in the contract and cannot lose any protection he or she would otherwise have enjoyed. 9 Under Article 8(1) Rome I a choice of law by the parties may not have the result of depriving the employee of the protection afforded to him by provisions that cannot be derogated from by agreement under the law applicable in the absence of such a choice, the 'objectively applicable law'. Hence, in employment conflicts it is always relevant to ascertain the objectively applicable law, which can be done following the choiceof-law rules in Article 8(2)-8(4) Rome I. 10 This law determines the minimum level of protection to be awarded to the internationally mobile worker. As such, it is more relevant from the point of view of regulating mobility and preventing social dumping than the freedom of choice offered by Article 8(1). 11 According to Article 8(2) Rome I, in the absence of a choice by the parties, an individual employment contract shall be governed by the law of the country in which or, failing that, from which the employee habitually carries out his work in performance of the contract. The country where the work is habitually carried out shall not be deemed to have changed if he is temporarily employed in another country. In other words, the Rome I Regulation focuses on the habitual place of work in determining the applicable law. Moreover, the second sentence of paragraph 2 creates a fiction of stability of the habitual place of work in order to ensure that during a temporary posting, the law applying to the contract does not change. This posting rule applies only when the work performed in another Member State is considered to be temporary in the meaning of the provision. The preamble (paragraph 36) contains a specification of the concept of 'temporary': 'As regards individual 8. Article 3(4) Rome I Regulation. 9.
For insurance contracts and contracts of carriage a different technique is used: a choice of law by the parties is limited to legal systems having a specific connection to the contract: see Articles 7(3) and 5(2) Rome I. 10. Compare CJEU 15 December 2011, C-384/10, ECR I-13275 (Voogsgeerd v. Navimer), para. 28. When referring to case law, I will not include comprehensive references to literature. All case notes which are identifiable as such can be found on Eurlex -an official website of the EU. References will be to selected literature which is deemed representative of a certain position and/or is deemed particularly useful for further reference to literature in a specific country. 11. EU governments can not force the parties to the individual contract of employment to enter a choice of law into their agreement as a precondition for cross-border mobility. The standard form for seamen's contracts of the Philippines, however, does contain such a choice of law provision. See footnote 2.
employment contracts, work carried out in another country should be regarded as temporary if the employee is expected to resume working in the country of origin after carrying out his tasks abroad'. 12 The conclusion of a new contract of employment with the original employer or an employer belonging to the same group of companies as the original employer should not preclude the employee from being regarded as carrying out his work in another country temporarily. 13 Article 8(3) Rome I contains an alternative reference rule in case the country where the work is habitually carried out cannot be identified. In that case the contract shall be governed by the law of the country where the place of business through which the employee was engaged is situated. Under Article 8(4) Rome I both pre-established connecting factors -habitual place of work and engaging place of business -may be set aside where it appears from the circumstances as a whole that the contract is more closely connected with another country, in which case the law of that other country shall apply.
The Interpretation of Article 8 Rome I: The Case Law of the CJEU

Four Instruments, One Set of Concepts
Article 8 of the Rome I Regulation uses the habitual place of work as its primary connecting factor and the engaging place of business as a secondary connecting factor. Currently there is no case law on the interpretation of the Rome I Regulation. However, similar criteria were used in both the rules on jurisdiction as evidenced most recently in the Brussels I Regulation 14 and the Rome Convention, the treaty which preceded the Rome I Regulation. On several occasions the CJEU has stressed the continuity between the different instruments as well as the cross-referential character of concepts used therein. 15 This 'transposability' of concepts is limited to cases where the provisions are similar in wording and function. Though the text of the provision in the Rome I Regulation is not identical to those in the Brussels I Regulation and the Rome Convention, this prerequisite seems to be fulfilled with regard to contracts of employment. The texts are largely identical, and all pursue a protective purpose. 16 The main novelty of the Rome I Regulation -the introduction of the 12. This seems to limit the concept of posting by requiring previous employment in the country of origin as well as the intention to return there. 13. This seems to extend the notion of posting to include situations in which a contract of employment is entered into with a local employer in the host country. country 'from which' the work is habitually performed as a (secondary) connecting factor -is explicitly based on the preexisting case law on the Brussels Convention. 17 And finally, the CJEU repeatedly refers to its own case law on the old rules on jurisdiction in its judgments on both the new jurisdiction rules and the rules on applicable law. 18 Hence, the interpretation of the concept 'habitual place of work' in the Rome Convention is also relevant for the interpretation of the same concept in the Rome I Regulation and the interpretation given in the context of the rules on jurisdiction is also relevant in the context of applicable law. 19 As the jurisdiction regime is already quite old (the first treaty being entered into in 1968), there is ample case law on the interpretation thereof. There is far less case law on applicable law. However, of the five rulings the CJEU has given on the interpretation of the Rome Convention, three relate directly to the law applying to an individual employment contract. 20 These three cases will be discussed below.
The Habitual Place of Work in the Case Law on
Jurisdiction: The Country 'Where or from Which' Under the reign of the Brussels Convention, the CJEU (then called ECJ) developed a protective rule of jurisdiction for contracts of employment within the general rules on contracts in Article 5(1). This rule attributed jurisdiction to the court for the place where the employee habitually carries out his work. 21 This judge-made rule was integrated in the text of the Convention at the occasion of the accession of Spain and Portugal in 1989 22 and included in a special section when the Convention was transposed into the Brussels I Regulation. In this process, the protective character of the rule remained intact, but the focus shifted from a bilateral rule aimed at Gleichlauf -giving jurisdiction to a court which could apply its own system of labour law includ- ing the locally applicable collective agreements 23 -to a unilateral rule offering the employee easy access to a nearby court. 24 To reach the desired protective result, 25 the 'habitual place of work' was interpreted in a factual manner, referring to the actual performance of the contract rather than the contractual arrangements. 26 Moreover, the CJEU expanded the concept to also include cases in which the worker performed activities in more than one country. According to the case law, as it currently stands, the habitual place of work does not only refer to the place in which the work is habitually performed but also to the place from which the employee principally discharges his obligations towards his employer. 27 The determination of the place of work involves a detailed assessment of facts. In case of a sales representative working in different countries, the national court should try to determine in which place the employee has established the effective centre of his working activities. 28 When the employee carries out a large part of his work in the country in which he has established his office, that country is deemed to be the country in or from which the work is habitually performed. However, if a worker is sent to different locations to perform one and the same activity (cooking on oil rigs on the continental shelf for example), no such effective centre of working activities can be determined nor can any qualitative criterion be used to determine the 'essential' part of the performance. In that case, the relevant criterion for establishing an employee's habitual place of work is the place where he spends most of his working time engaged on his employer's business. 29 In principle the whole duration of the contract should be taken into account, unless there is a clear intention on the side of both parties to change the place of work, in which case only the most recent place of work will be relevant. 30
The Hierarchy between the Habitual Place of Work and the Engaging Place of Business: Koelzsch and Voogsgeerd
The extensive interpretation which the CJEU has given to the concept of 'habitual place of work' in the context of the rules on jurisdiction is continued in the case law on the Rome Convention. In two cases the CJEU dealt with the identification of the place of work in international transport (by road and sea, respectively). These cases are of particular interest as the applicable law to employment in the transport sector is traditionally linked to the place of establishment of the employer and/or the flag of the vessel on which the work is performed. 31 In the Commission's proposal for the Rome I Regulation, the introduction of the place from which the work is performed in the connecting factor was deemed to be particularly relevant for personnel working on board aircraft. 32 However, the explanatory memorandum was not conclusive as to whether the extensive interpretation was already deemed to be valid under the Rome Convention nor on the applicability of the extended rule to other modes of transportation. In the Koelzsch and Voogsgeerd cases, the CJEU basically rejects the primacy of the traditional connection to the place of establishment of the employer while totally ignoring the flag as a relevant factor. 33 The court stresses that the reference to the engaging place of business in the Rome Convention is strictly secondary. 34 Even in the case of a truck driver working in international transport (Koelzsch) or a sailor working on a seagoing vessel (Voogsgeerd), the national court should try to establish whether, based on the circumstances as a whole, a country can be identified where or from which the work is actually performed. 35 The CJEU justifies this broad interpretation of the primary connecting factor by referring to the protective character of the provision on the law applying to individual contracts of employment: 'It follows that, in so far as the objective of Article 6 of the Rome Convention is to guarantee adequate protection for the employee, that provision must be understood as guaranteeing the applicability of the law of the State in which he carries out his working activities rather than that of the State in which the employer is established. It is in the former State that the employee performs his economic and social duties and, as was noted by the Advocate General in point 50 of her Opinion, it is there that the business and political environment affects employment activities. Therefore, compliance with the employment protection rules provided for by the law of that country must, so far as is possible, be guaranteed'. 36 When ascertaining the place of work in case of international transport (including international shipping), the national courts must take account of all the factors which characterise the activity of the employee. These are, in particular, the place from which the employee carries out his transport tasks, receives instructions concerning his tasks and organises his work and the place where his work tools are situated. 37 Additionally, the court must determine the places where the transport is principally carried out, where the goods are unloaded and the place to which the employee returns after completion of his tasks. 38 Only when it is not possible to identify the country in or from which the work is habitually performed, recourse may be had to the second connecting factor, the engaging place of business. 39 For the determination of the latter place, the situation at the time of recruitment is relevant, not the actual performance of the contract. 40
The Closer Connection: Schlecker
In the Voogsgeerd case the CJEU seems to be aware of the fact that the place in which the engaging place of business is situated may not present a relevant connecting factor from a socio-economical point of view. 41 In this context, the court refers to the possibility to ignore Navimer), paras. 32-35. 40. The identification of the habitual place of work is left to the national courts. But in both the Koelzsch and the Voogsgeerd cases it is clear from the facts of the case that there was no relevant link between the actual performance of the contract by the employee and the country of establishment of the employer. The German truck-driver operated from Germany, the Dutch sailor from Antwerp (BE); both were employed by a Luxembourg company. 41. As I am mainly interested in the socio-economic, regulatory function of the conflicts-rule, I will not discuss the connection to the engaging place of business in any detail. See on this issue: Grušić, above n. 33 at 190.
the presumptions referring to the habitual place of work and the engaging place of business when based on an assessment of the circumstances of the case, the national court finds the contract to be more closely connected to another country. The possibility to use this 'escape clause', which is currently regulated in Article 8(4) Rome I, was the object of the most recent preliminary question regarding the law applying to individual employment contracts which was answered in the Schlecker case. 42 The Schlecker case concerned a conflict between a German employee (Ms Boedeker) and her German employer (the Schlecker company), caused by the decision of the employer to terminate employment in the Netherlands and re-instate the employee in a different position in Germany. For the last twelve years (of a total of twenty-seven years of service), the employee had been employed as manager of the Dutch division of the employer, supervising its 300 local branches. There was no contestation as to the fact that the Netherlands was the habitual place of work. 43 The employee relied on the application of Dutch law, which in this case offered her better protection than German law. However, the employer claimed that the contract was more closely related to Germany. Elements referring to Germany where inter alia the nationality and place of domicile of both parties, the language and original currency of the contract, reference to provision of German law in the contract and the fact that the employee was covered by German tax law, social security and additional pension schemes. Could the Dutch court in this case ignore the connection based on the place of work in favour of German law?
In the Dutch case which led to the preliminary question, Advocate General Strikwerda had stressed the protective character of using the habitual place of work as the primary connecting factor. Due to this specific character, the advocate general concluded that the escape clause based on a closer connection should be used sparingly when used in competition with the habitual place of work. 44 This view seems to be supported by the employee, Austria and the European Commission in their submissions to the CJEU. 45 The employee also claimed that the escape clause of Article 8(4) Rome I should be used to apply the law most favourable to the employee. In contrast, the Dutch government favoured an interpretation in which also in this case the law of the habitual place of work may be replaced by a law that is more closely connected to the contract at hand. In its judgment the CJEU sides with the Dutch government. The habitual place of work does take priority over the engaging place of business, based on the protective character of the first connecting factor. No such hierarchy exists, however, with regard to the escape clause referring to the closest connection. Though the national court must first determine the applicable law by reference to the pre-established connecting factors, it is for the national court to disregard these connecting factors and to apply the law of another country, where it is apparent from the circumstances as a whole that the employment contract is more closely connected with that country. Both connecting factors are put on the same footing in this regard. 46 The court does, however, specifically reject the assumption that the escape clause may be used to offer better protection to the employee. 47 The closer connection test cannot be performed by simply counting connecting factors: not all connecting factors carry the same weight. According to the CJEU 'among the significant factors suggestive of a connection with a particular country, account should be taken in particular of the country in which the employee pays taxes on the income from his activity and the country in which he is covered by a social security scheme and pension, sickness insurance and invalidity schemes. In addition, the national court must also take account of all the circumstances of the case, such as the parameters relating to salary determination and other working conditions.' 48 The content of the relevant laws is not decisive in this matter. Accordingly, the primacy given to the habitual place of work in Article 8(2) Rome I is meant to ensure that employees enjoy the levels of protection that prevail in their socio-economic environment. Article 8 Rome I as a whole however seems to be based on the closest connection rule. 49
Some Problems and Controversies as to the Application of Article 8 Rome I
The Principles Underlying Article 8 Rome I
The preamble to the Rome I Regulation contains several indications as to the principles underlying the system of conflict rules contained therein. In general, the regulation aims to ensure predictability of the outcome of litigation and certainty as to the law applicable to a contractual obligation. Both goals are served by decisional harmony: a situation in which the same choice-oflaw result is reached in all Member State courts. 50 In order to achieve decisional harmony, the rules contained in the regulation should be highly foreseeable, while retaining a certain degree of flexibility. 51 Party autonomy is deemed to be one of the cornerstones of the system. However, parties regarded as weaker are 53 This poses a restriction on the effect of a choice of law by the parties. However, the preamble contains no information as to the way the special protection of employees affects the law applicable in the absence of such a choice.
Adequate or Better Protection?
One point of discussion is whether Article 8 Rome I Regulation allows the court to take into account which law is most favourable to the employee. In other words, does the Rome I Regulation strive for (merely) adequate protection of workers or (rather) better protection? With regard to the meaning of Article 8(1) Rome I, the majority opinion seems to hold that the law chosen by the parties applies to the contract in full, except when mandatory rules of the otherwise applicable law would provide the worker better protection. 54 In the latter case, the employee will be protected by the law which offers the better protection. In choice-of-law terms, the favorprinciple informs the application of paragraph 1. 55 In contrast, the more favourable law argument does not seem to be relevant for the outcome of the choice-of-law consideration under Article 8(2)-(4) Rome I. 56 Which country is deemed to be the country in or from which the work is habitually performed should be assessed on an objective basis; the protection offered by the systems involved should not influence the outcome of this consideration. A similar argument is put forward with regard to the establishment of a closer connection under Article 8(4) Rome I. Though which offers the best protection to employees, 57 this point of view is specifically rejected by the CJEU in the Schlecker case. The favor-principle is only to be used in the context of a choice of law by the parties.
Adequate Protection and the Relative Weight of the Habitual Place of Work
But the controversy does not end with this conclusion. The Schlecker case brought to the fore that different agents may hold quite divergent views on the concept of 'adequate protection'. In the Koelzsch and Voogsgeerd cases, the CJEU stressed that the rules on applicable law should submit the contract of employment to the law of the state in which the employee performs his economic and social duties because it is in this country that the business and political environment affects employment activities. In jurisprudence this mechanism, in which certain weaker parties are protected by applying the law of their social and economic environment, is referred to as the 'protection principle' or 'functional allocation'. This terminology is common in Dutch private international law, 58 which may explain the position of the Dutch Advocate General Strikwerda in the Schlecker case. In Dutch legal writing, the reference to the locus laboris in Article 8(2) Rome I Regulation is seen as the embodiment of the protective character of the choiceof-law rule. Accordingly, a deviation from the locus laboris rule in cases in which the social and economic environment of the employment can be clearly established can be deemed to counteract the protective function of the rule. 59 In his opinion before the CJEU, Advocate General Wahl takes a totally different view on the protective character of Article 8 Rome I. Protection is given mainly by limiting the freedom of the parties to choose the applicable law. 60 If any protection is to be had from the choice of law rules that apply in the absence of such a choice, it consists of a strict adherence to the proximity rule. 61 In this view, the employee is protected by applying the law that is most familiar to her. Which in the case of Ms Boedeker (the employee in the Schlecker case) would be the law of her country of origin and domicile, rather than her country of work. Advocate General Wahl even argues that the protection of the employee is served by an extensive interpretation of the escape clause, because in that case the search for the closest connection is given precedence over legal certainty and predictability. Hence, the two Advocates General adhere to strongly diverging views on the effect of the alleged protective character of Article 8 Rome I on the interpretation of its provisions. Moreover, they reach opposing conclusions as to the desirability to deviate from the law of the habitual place of work. 62 Advocate General Wahl seems to adhere to a classic pattern in which the choice-of-law rules are geared to protect outgoing expatriates against the lower level of protection offered by the states to which they are posted. 63 Moreover, the broad use of the closer connection rule emphasises the individual character of the choice-of-law process. The priority given by Advocate General Strikwerda to the country of work emphasises the collective element of protection of workers and fits into a trend focusing on equal protection of all workers on the labour market of a given state -a trend which is very present in the discussion on intra-EU migration and the posting of workers. 64 The Schlecker case feeds directly into this debate. In the Koelzsch and Voogsgeerd cases, the CJEU stressed the priority of the habitual place of work over the place of establishment of the employer. The latter place may not have a real and relevant connection to the actual performance of the work, especially as within the EU the employer enjoys freedom of establishment and free movement services. As a result, within the EU, the place of establishment of a transport company does not have to bear any relation to the place where the transport services are actually performed. Cheap airlines are a case in point, but transport by road also gives rise to 'flags of convenience'. By focusing on the effective performance of the contract of employment, the CJEU seems to counter the negative effects the employers' freedom of establishment may have on the protection of the employee. 65 Moreover, by specifically denying any priority for the place of establishment of the employer, the court implicitly rejects the existence of a home country control rule with regard to contracts of employment. 66 However, by given a broad interpretation of the possibility to deviate from the law of the habitual place of work in favour of another law, the CJEU seems -to a certain extent -to undo the effect of the decisions in Koelzsch and Voogsgeerd. The escape rule of Article 8(4) undermines the general applicability of the law of the habitual place of work. Based on the criteria which are deemed to be relevant in establishing a closer connection, this other law will usually be the law of common origin. 67 Accordingly, in effect the rule established by the CJEU in the Schlecker case (when interpreted extensively) may be quite similar to a home country control rule. 68 This highly political aspect is, however, not reflected in the judgment of the CJEU, which squarely sides with Advocate General Wahl. 69 strong reliance on the circumstances of the case, the CJEU takes position in the eternal tension between flexibility and certainty in choice of law. Again, this choice is not without contestation. With regard to the habitual place of work, the CJEU justifies its decision on the basis of the protection of the worker. Even the mobile employee should be protected by a law which has a real and relevant connection to the factual performance of his work. The merits of this approach are described in the previous paragraph. However, the position of the CJEU also has considerable drawbacks. Whereas the engaging place of business of the employer usually offers a clear-cut, easy-to-apply connecting factor, 70 the habitual place of work can be a source of fierce contestation. In the Koelzsch case, the Advocate General refers to the need to study the duty roster (Körselsrapport) in order to assess the exact time and place of work. In reality, things may even be more complicated than that when official rosters do not match the actual deployment of the workers. This raises complex issues of civil procedure: who bears the procedural risk and the burden of proof as regards the connecting factors of private international law? 71 Moreover, due to the factual character of the assessment, different courts may reach different conclusions in similar cases, which reduces legal certainty. 72 In Belgium, different courts have reached contrary conclusions as to the question of whether Ryan Air pilots deployed from Charleroi, Belgium, can be deemed to habitually work in or from Belgium. 73 The issue is similarly contested in France, despite the firm position of the French government as to the 'French' character of work performed from the local bases of low-cost foreign airlines. 74 Problems relating to the exact operationalisation of the concept of 'habitual place of work' in the case of transport by air may be solved in time, when the criteria for assessing the place of work in that particular sector of the labour market become more clearly established. The problems in road transport may be more persistent inter alia because of the more individualistic character of the work performance: truck drivers do not operate in crews and are not bound to a very specific infrastructure (airports, seaports) for the start and finish of the transport activity. 75 This does not only cause problems of proof, but may also lead to a more individualised protection of the workers involved. Due to the purely secondary relevance of the engaging place of business, it is no longer evident that all workers employed by a single transport company are covered by the same law. 76 In transport by road, even a common base from which a group of workers (a 'crew') is employed, might be missing. This strict individualisation of the applicable law (and hence employment conditions) can seriously hamper the possibility for the workers to protect their interests in a collective manner. But the individual character of the assessment may also make other, administrative and collective, modes of protection and enforcement more problematic. 77 In this respect, the purely individual contractual approach of private international law may be at odds with a regulatory approach in which individual private law protection is closely interrelated with public law and collective modes of protection.
The Circumstances of the Case
The Limited Relevance of the Lex Causae
In the private international law debate a lot of emphasis is placed on the interpretation of the connecting factors in the choice-of-law rule of Article 8 Rome I. However, the law applying to the employment contract as such is only one aspect of workers' protection. 78 As discussed in the introduction, within the EU local protection for foreign workers is no longer a part of the law of migration. But the country where the work is actually performed may try to set certain standards for all work performed within the territory by other means. Many rules of labour protection carry administrative or criminal sanctions and are supervised by labour inspectorates. The rules may be directed to the employer but also to the overseer of the workplace or the main contractor, independent of any direct contractual relationship with the English common law to the application of one and the same law to all workers employed by a single employer in a single location. This was deemed to be a matter of equality. Also the right to choose the applicable law to the individual contract is assessed critically against this need for equal treatment (id. at 214). The importance of a single law applying to the entire workforce of a undertaking is also mentioned specifically by Mankowski and Knöfel, above n. 54, at 525. workers concerned. Likewise, the unions in the host state may try to protect posted workers by persuading the employer to enter into a collective agreement on their behalf. These rules do not fit nicely into the private international law scheme. The concept which offers most potential in this respect is that of 'overriding mandatory provisions' as regulated in Article 9 Rome I. To fully understand the possibilities and limits of Article 9 Rome I within the internal market, Article 9 will have to be placed in the context of the right of free movement of services. Both will be done in the next section.
3 Article 9 Rome I, the Free Movement of Services and the PWD 3.1 Overriding Mandatory Provisions in Article 9 Rome I Article 9 Rome I Regulation contains a clause on overriding mandatory provisions. According to its first paragraph, 'Overriding mandatory provisions are provisions the respect for which is regarded as crucial by a country for safeguarding its public interests, such as its political, social or economic organisation, to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation.' The predecessor of the Rome I Regulation, the Rome Convention, contains rules on overriding mandatory provisions in its Article 7. Though the provisions are not identical, the concept 'of overriding mandatory provisions' in both provisions may be equated. 79 The interpretation of Article 7 of the Rome Convention was addressed in the recent Unamar case. 80 In this case the CJEU was asked whether the Belgian rules on the protection of commercial agents qualified as overriding mandatory provisions and, if they did, whether EU law would allow application of those rules to agency contracts that where otherwise governed by the law of another EU Member State. 81 In its judgment, the CJEU allowed the courts of the Member States discretion to override the otherwise applicable law in favour of mandatory provisions of forum law in so far as it appears that the national legislature adopted the latter provisions in order to protect an interest judged to be essential by the Member State concerned. 82 It can be inferred from the case law that the protection of agents could well be such an essential interest. 83 Likewise, it is to be expected that the protection of workers, in principle, could be deemed to have an overriding mandatory character. 84 An indication thereof can be found in the fact that the formulation of Article 9(1) Rome I was taken for the Arblade case of the CJEU, a case which specifically dealt with Belgian protective labour standards. 85 Many labour law rules have an overriding mandatory character, though the Member States traditionally draw the line between lex causae rules and overriding mandatory provisions differently. 86 In Germany and the Netherlands a distinction was made between rules that offer mandatory contractual protection to a weaker party (which were deemed to be part of lex causae) and rules which have a public law character and/or protect a public interest (which had an independent scope of application). The two legal systems advocated a strict division between the two categories: a rule would either totally depend on the choice-of-law rule for its application or have an independent scope rule which would determine its international application in an exclusive manner. 87 Belgium and France employed a much wider notion of lois de police, under which most of their mandatory labour protection would apply to work performed within the territory. However, to some extent, the same rules could also apply to contracts performed in another country, as long as they were governed by Belgian or French law. Accordingly, the division between the two types of rules was less strict. 88 In England a strict division was made between common law protection (part of lex causae) and protective statutes having their own scope of application. 89 The Unamar decision seems to leave room for these differences -at least to some extent. 90 However, the judgment also makes clear (once again) that within the internal market, the application of overriding mandatory provisions has to be in conformity with the rules on free movement. 91
Free Movement of Services and the Application of Host State Rules to Posted Workers
The application of overriding mandatory provisions of the lex fori to contracts governed by foreign law does not only compromise the harmonising effect of the Rome I Regulation, 92 it may also obstruct the market freedoms, in particular the free movement of services as protected by the TFEU. With regard to labour law, this has been specifically acknowledged in the case law of the CJEU, starting with the Rush Portuguesa decision of 1990. 93 In this case, the CJEU made a distinction between migrant workers, who enter the labour market of the host state, and posted workers, who generally do not. Posted workers are workers who, while normally employed in a certain Member State, are temporarily posted to another Member State to perform a service there. The employer of a posted worker makes use of the free movement of services. The worker does not need to avail himself of the free movement of workers, because he is not deemed to enter the labour market of the host state. 94 This distinction is crucial in case the worker does not enjoy free movement himself, e.g. because he is covered by a transitional regime. But the distinction also had an impact on the labour law protection of the workers involved. The underlying assumption in the case law on the free movement of services is that workers who ordinarily work in the country of establishment of their employer will be covered by the law of their (employer's) home state, even when they are temporarily posted to another state (the host state) to perform services there. However, this causes a differentiation of employment conditions applying to workers employed on the same site. The local workers would be protected according to local standards, whereas the posted workers would be protected according to the standards of the home state. This inequality in labour protection leads to a comparative advantage for firms established in low-cost countries, which in turn may negatively affect the employment conditions in the host state (social dumping). Accordingly, high-cost states might want to extend their employment protection rules to all labour performed within the territory. And in practice they did. Germany, for example, adopted a special statute to ensure that workers posted to Germany would enjoy a certain level of minimum wage protection. 95 However, general appli- cation of host state law would put the foreign service provider at a disadvantage by obliging him to fulfil double standards (both those of the home state and those of the host state) as well as robbing him of the comparative advantage described above. This, according to the CJEU, constitutes an obstacle to the free provision of services, which can only be justified under specific conditions. 96 As the very diverging interpretation of Article 7 Rome Convention in the Member States led to legal uncertainty, secondary legislation seemed necessary. 97 However, agreement was not reached easily. 98 The posting of workers in the context of the free provision of services opposes the interests of host state providers and workers to the interests of the company performing the crossborder service (and sometimes even the interests of the posted workers). But it also opposes the interests of high-cost host states to those of low-cost sending states. 99 This makes the topic highly controversial. 100 The PWD adopted in 1996 (before the accession to the EU of the former Eastern European countries) tries to balance the interest involved.
The PWD
The PWD applies to cross-border posting of workers in the context of an intra-EU provision of services. 101 The directive covers different types of posting which are described in Article 1 PWD and include service contracts, intra-company transfers and temporary agency work. Article 2 PWD defines a posted worker as a 'worker who, for a limited period, carries out his work in the territory of a Member State other than the State in which he normally works' -a phrase which mimics (but is not identical to) the connecting factor of Article 8(2) Rome I Regulation. The substantive protection of the PWD is contained in Article 3. This article imposes a duty on the host state to extend its mandatory labour protection in certain core areas of labour law to workers who are temporarily posted to their territory in the context of a cross-border provision of services. This obligation provides a certain measure of fair competition for all companies performing services within a given state by laying a minimum threshold in the level of protection offered to the workers. The other articles of the directive relate to exchange of information, enforcement, implementation and review. Article 3 is the heart of the posting directive. As described, it ensures a minimum level of protection through the mechanism of equal treatment of posted and local workers. The directive does not compel states to introduce certain types of protection, e.g. a statutory minimum wage. However, when a Member State does offer its own work force a specific protection, this protection should also apply to posted workers. In other words, the PWD does not harmonise the substantive law, but does regulate the application thereof in international cases. Because of this character, Article 3 PWD is deemed to be a private international law provision which gives a specific interpretation of Article 9 Rome I: all mandatory rules in the areas of protection mentioned in Article 3 PWD (minimum wage, non-discrimination, safety and health, maximum working time) must be considered to apply as overriding mandatory protection to all workers posted to the territory. 102 However, the CJEU interpreted the PWD as to also limit the application of host state labour law to the areas mentioned in the directive, unless the rule to be applied is considered to be part of public policy. 103 In other words, the PWD constitutes both the minimum and the maximum rule on the application of host state law in the context of intra-EU provision of services.
The Interaction between the PWD and the Rome I Regulation
There is an uncertain factor though: the exact interaction between the PWD and the Rome I Regulation has yet to be clarified. 104 Whereas the PWD, in the situations covered by it, clearly seems to limit the possibility of host states to apply their local laws and regulations as overriding mandatory provisions, it is less clear to what extent the PWD would also limit the application of host state law as the law applying by virtue of Article 8 Rome I. The first sentence of Article 3(7) PWD allows the Member States to offer better protection to posted workers than the minimum provided for by the directive. The CJEU has interpreted this provision to refer only to better protection offered by the law of the 'country of origin' -extension of protection by the host state is not covered by it. 105 Some authors infer a home country control rule from this case law, which would submit the posted worker to the laws of the country of establishment of his employer and disallow the application of more favourable provisions contained in the law applicable by virtue of Article 8 of Rome I. 106 A different reading -and the one I adhere to -denies the existence of a home country control rule with regard to employment protection. 107 In that view the 'country of origin' in the court's case law should be read to refer to the country in which the work is normally or habitually performed, rather than the country of establishment of the employer. 108 The law applying to the employment contract under Article 8 of Rome I may be applied in full, even if this law happens to be the law of the host state. The discussion on the potentially limiting effect of the PWD on the law applicable to the contract under Article 8 of Rome I is spawned to a large extent by the fact that most Member States have not implemented the definitions of posting and posted worker in their national laws. They simply apply the rules on posting to all or almost all cross-border service provisions. 109 As a result, also workers who do not normally perform their work in the state of establishment of their employer, but rather are hired for posting, are treated as 'posted workers' and exempted from the protection of host state law. 110 To give but one example, in the Flamanville case Polish workers were employed by the Cypriot establishment of an Irish recruitment agency to work at a construction site in France. 111 In this case, the employer was performing a cross-border provision of services. But the workers were not posted in the meaning of either the PWD or Article 8 Rome I; they may very well have been covered by the law of the host state as lex causae. The over-application of the PWD may be halted when the directive on the enforcement of the PWD is implemented. 112 The enforcement directive inter alia contains an operationalisation of the concepts of posting and posted worker, limiting the application of the PWD to situations of genuine posting. The clarification of the scope of the PWD led to a discussion on the legal position of workers employed in the context of cross-border service provisions who do not fulfil the requirements of a genuine posting. The parliamentary documents show a three-fold opinion on this matter. Some MEPs advocated that host state law should apply in full. This position supports the call for equal treatment between locally hired and posted workers. 113 Others advocated that a comparison should be made between home state and host state law, giving precedence to the law offering better protection. 114 Finally, the third opinion, which turned into law at the adoption of the directive, refers to the Rome I Regulation with regard to the issue of applicable law. 115 The exact implications of this latter position for the interpretation of Articles 8 and 9 Rome I Regulation are yet unclear, though. For one, the debate in parliament and Council seems to centre around the interaction between the PWD and Article 8 Rome I. None of the amendments presented in the debate in parliament specifically address the interaction between the PWD and Article 9 Rome I. When workers employed in a cross-border situation do not fulfil the definition of posting under the PWD, the host state is not obliged to offer the protection specified therein. However, the limitation to core issues and public police does not apply either. Suppose a worker can no longer be deemed to be a posted worker, because she is not posted for a short period and is not expected to return to the country of origin upon termination of the cross-border service (the Schlecker scenario). What protection does this worker enjoy when, based on the wide interpretation of the exception clause in Article 8 Rome I, the law of the country of origin is applicable to the employment contract as such? Similarly, the question could be raised on the protection of workers in the Flamanville scenario described above. The current interpretation of Article 8 Rome I by the CJEU makes it difficult to predict which law would apply to their contracts. This puts pressure on the use of Article 9 Rome I as a regulatory mechanism. In my opinion host state law should at least provide the Flamanville workers with the minimum protection offered by the PWD, in order to avoid an unwanted lacuna in the protection of this group of workers. 116 However, as the maximum imposed by the PWD does not apply either, the host state is free to apply mandatory laws going beyond the core protection of the PWD, provided the requirements of both Article 9 Rome I and -where necessary -the case law on the treaty provisions regarding free movement are met. 117 
Some Conclusions
The CJEU has a very factual and case-specific approach to the determination of the applicable law in employment disputes. The emphasis placed on the factual performance of the contract is meant to protect the worker by ensuring the application of a law which has a real connection to the employment contract and/or the social and economic environment in which the employee operates. It counteracts the possibilities for 'labour law shopping' which the free movement provisions of EU law offer the employer. However, the factual character of the assessment may have serious procedural drawbacks for the employee as well as reducing legal certainty. Moreover, the strictly individual character of the choice-of-law process may hamper administrative and collective enforcement of the rights of the workers involved. In the Schlecker case the CJEU prioritised the individual assessment of the applicable law over more collective concerns. By opening up the possibility to apply the law of the country of the common origin of the parties even in cases in which the contract has been performed for a continuous and prolonged period in a single other country, the court seems to take position in the discussion whether and to what extent the protection of 'posted' workers should be equal to the protection of workers habitually working in the country of posting. By leaving so much room for application of the law of the country of (common) origin, 118 the judgment stands in clear opposition to the plea of the national and European labour unions for equal treatment of all employees who perform their work in a specific state. 119 Both the factual and the individualised character of the choice of law process diminish the aptitude of Article 8 Rome I as an instrument for the regulation of crossborder labour mobility. This is remedied in part by Article 9 -an article which specifically aims to protect public interests and hence has a more regulatory goal. Article 9 Rome I offers a point of entry for the overriding mandatory provisions of the state in which the work is actually performed, in case foreign law applies to the contract as such. However, the application of host state law in the area of cross-border provision of services within the EU is strictly regulated by the PWD. The recently adopted Enforcement Directive will reduce the role of the PWD to a situation of genuine posting, in which the applicable law to the contract will most likely be the law of the country of origin of the service provider/employer. In those cases, private international law and internal market rules coincide. Outside this ideal type of posting, however, the interaction between the rules on the internal market and private international law are still cause for confusion and debate. As both areas of law are based on different logics -the one taking the service provider as its starting point and the other the individual contract of employment -this debate is unlikely to end with the Enforcement Directive. 
